The reasoning and conclusions of the MSHA inspectors that the
violation was "significant and substantial" were based on
their assumption that the plan had been violated by 12 to 15
minutes not 1 minute and 10 seconds.  Clearly the potential
hazard of methane being drawn from the gob area would be
greatly reduced by bhis significant factual change.  Under
the circumstances there is simply insufficient evidence to
find that the violation was "significant and substantial."

I further find that the violation was not caused by
"unwarrantable failure."  In Zeigler Coal Company, 7 IBMA 280
(1977).  The Interior Board of Mine Operations Appeals
interpreted the term "unwarrantable failure" as follov/s:

An inspector should find that a violation of any
mandatory standard was caused by an unwarrantable
failure to comply with such standard if he
determines that the operator has failed to abate
the conditions or practices constituting such
violation, conditions or practices the operator
knew or should have known existed or which it
failed to abate because of lack of due diligence,
or because of indifference or lack of reasonable
care.

The Commission has concurred with this definition to
the extent that an unwarrantable failure to comply may be
proven by a showing that the violative condition or practice
was not corrected or remedied prior to the issuance of a
citation or order, because of indifference, willful intent,
or serious lack of reasonable care,  united Stabea Steel

/ v- Secretary of Labor, 6 FMSHRC""l423 at 1437 (1984).

It is clear in this case that the failure to precisely
record the time of the fan stoppage was the result of an
unanticipated failure in the alarm system.V'  The designated
employee, the lampman, was therefore unable to precisely
record the time the fan went down.  Since this time was, due
to this unexpected failure, erroneously recorded and that
erroneous information was conveyed to mine management it
cannot be said that management knew or even should have known
of the violation.

In addition, I find that the manager having what was
then the best available information, Charlie Buttermore,
determined in good faith that he restarted the subject fan
within the 15 minute time frame.  Furthermore as soon as
higher managers realized that the 15 minute time frame might
have been exceeded they promptly evacuated the mine and

57 1 note in this 'regard that "MSHA does not contend that the
alarm failure was the result of operator negligence and

acknowleges that the alarm had been inspected in compliance
with the regulatory requirements.

917ree of certainty, the time interval during which the fan
